AGENDA
BOARD OF APPEALS - TOWN OF BRIGHTON
AUGUST 3, 2022
Due to the public gathering restrictions because of COVID-19 and the adoption of Chapter 417 of
the laws of 2022, this Zoning Board meeting will be conducted remotely beginning at 7:00 pm or
as soon thereafter as possible. Members of the public will be able to view the meeting via Zoom.
Written comments may be submitted to Rick DiStefano, Secretary, Brighton Town Hall, 2300
Elmwood Avenue, Rochester, NY 14618 via standard mail and/or via e-mail to
rick.distefano@townofbrighton.org.
Applications subject to public hearings are available for review on the town’s website no later than
twenty-four hours prior to the meeting.
The public may join the Zoom meeting and share comments with the Board. For Zoom meeting
information, please reference the town’s website at https://www.townofbrighton.org prior to the
meeting.
7:00 P.M.
CHAIRPERSON:

Call the meeting to order.

SECRETARY:

Call the roll.

CHAIRPERSON:

Agenda Review with Staff and Members

CHAIRPERSON:

Approve the minutes of the July 6, 2022 meeting. To be done at the
September 7, 2022 meeting.

CHAIRPERSON:

Announce that the public hearings as advertised for the BOARD OF
APPEALS in the Daily Record of July 28, 2022 will now be held.
******************************************************************************
8A-01-22

Application of John Inzinna and Jacylyn Whitney, owners of property located at 325
Antlers Drive, for an Area Variance from Section 207-2A to allow a 6.5 ft. high
fence in a front yard area where a maximum 3.5 ft high fence is allowed by code. All
as described on application and plans on file.

8A-02-22

Application of Michael Jachles, owner of property located at 135 Edgemoor Road,
for an Area Variance from Section 205-2 to allow a deck to extend 6 +/- ft into the
40 ft. rear setback required by code. All as described on application and plans on
file.

8A-03-22

Application of Meaghan Fee Spencer, owner of property located at 111 Hampshire
Drive, for an Area Variance from Section 203-2.1B(7) and 203-9A(4) to allow an air
conditioning unit to be 4 ft. from a lot line in lieu of the minimum 5 ft. required by
code. All as described on application and plans on file.

8A-04-22

Application of PEMM, LLC, contract vendee, and Bristol Valley Homes, LLC,
owner of property located at 3108 East Avenue, for a Use Variance from Section
203-44 to allow a gas station with convenience store to be located in a BE-1 Office

and Office Park District where not allowed by code. All as described on application
and plans on file.
8A-05-22

Application of PEMM, LLC, contract vendee, and Bristol Valley Homes, LLC,
owner of property located at 3108 East Avenue, for an Area Variance from Section
207-6B to allow an accessory structure (gas canopy) to be located in a front yard in
lieu of the rear yard as required by code. All as described on application and plans
on file.

8A-06-22

Application of PEMM, LLC, contract vendee, and Bristol Valley Homes, LLC,
owner of property located at 3108 East Avenue, for Area Variances from Section
205-18 to 1) allow parking of vehicles to within 2 ft. for a side lot line (north) where
a 10 ft. setback is required by code, and 2) allow paved areas / aisles up to the front
lot line where a 20 ft. setback is required by code. All as described on application
and plans on file.

CHAIRPERSON:

Announce that public hearings are closed.

NEW BUSINESS:
NONE
OLD BUSINESS:
5A-01-22

Application of Reza Hourmanesh, architect, and Guiyan Li, owner of property
located at 2720 West Henrietta Road, for an Area Variance from Section 205-12 to
allow for 45 parking spaces in conjunction with a new grocery store in lieu of the
minimum 55 parking spaces required by code. All as described on application and
plans on file. TABLED AT THE MAY 4, 2022 MEETING - ADJOURNED AT
APPLICANTS REQUEST

5A-02-22

Application of Reza Hourmanesh, architect, and Guiyan Li, owner of property
located at 2720 West Henrietta Road, for an Area Variance from Section 205-7 to
allow for impervious surface area to increase, after site modifications, from 83.2%
to 84.9% in lieu of the maximum 65% allowed by code. All as described on
application and plans on file. TABLED AT THE MAY 4, 2022 MEETING ADJOURNED AT APPLICANTS REQUEST

PRESENTATIONS:
NONE
COMMUNICATIONS:
Letter from Pamela and Scott Stewart, 474 Allens Creek Road, dated July 17, 2022, in opposition
to applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
Letter from Julie Jackson-Ray, 3861 Elmwood Avenue, dated July 18, 2022, in opposition to
applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
Letter from Nancy Williams and Carl Sardegna, 999 Allens Creek Road, dated July 19, 2022, in
opposition to applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.

Letter from Bruce and Pam Baker, 500 Allens Creek Road, dated July 19, 2022, in opposition to
applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
Letter from Jean Daimath, East Avenue, dated July 28, 2022, with comments and concerns regarding
applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
Letter, with attachments, from Bridget Stone, 110 Allens Creek Road, with comments and concerns
regarding applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
Letter from Megan Henry, 980 Allens Creek Road, dated August 1, 2022, in opposition to
applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
Letter from Linda Stevenson, 12 Creekdale Lane, with questions and objections regarding
applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
Letter from Tyler Wolk, 3161 East Avenue, in opposition to applications 8A-04-22, 8A-05-22 and
8A-06-22, 3108 East Avenue.
Letter from Peter J. Weishaar, Partner, McConville, Considine, Cooman & Morin PC, dated August
2, 2022, representing Robert and Karen Bentley, owners of property at 3939 Elmwood Avenue, in
opposition to applications 8A-04-22, 8A-05-22 and 8A-06-22, 3108 East Avenue.
PETITIONS:
NONE

Town of Brighton
Zoning Board of Appeals
RE: ZBA Applications: 8A-04-22; 8A-05-22; 8A-06-22
To Whom It May Concern,
My husband Michael, our four children and I have lived at 1110 Allens Creek Road since 2005. We know
some of the history of the property at 3108 East Avenue because we live directly across the street.
When we moved in, Gordy’s was quietly operating in the 3108 East Ave. building primarily as an auto
repair shop, with the occasional gas customer. The hours of operation were 7am to 6pm, reasonable for
a residential area. While the property was operated as a gas station in past years, does not mean that
Quicklees business model, site plan and variance requests are appropriate use in 2022 and beyond.
In reference to Use Variance Application 8A-04-22 (I will address the area variances in a second letter)
regarding § 203-44 Permitted and conditional uses.
The burden of proof is on the applicant. There is significant evidence that there is no hardship, and any
perceived hardship is self-created.
[1] Under applicable zoning regulations the applicant is deprived of all economic use or benefit from
the property in question, which deprivation must be established by competent financial evidence.
False: Mr. Romeo purchased the property in October of 2018 knowing full well that the use variance had
run out and must not have done due diligence on the expected return on investment before purchasing.
He also knew that this was a designated landmark and as a property developer, he would have known
the restrictions for reuse and improvement to the vacant site. Since 2018, Mr. Romeo has done nothing
to make the property marketable. It has sat vacant for almost four years and that alone will take its toll
on the building. Having lived across the street, there has been no significant landscaping or snow
removal done on the property that would cost $2870 per year. I have never seen a For Sale or For Rent
sign either. Mr. Romeo has operated several real estate ventures over 40 years including Blue Chip
Properties, Pacific Land Co, LP, Webster-Romeo Land Company, LLC, Romeo Properties, Romeo Land
Development Inc, IFWF, and now Bristol Valley Homes. These ventures had transactions that resulted in
tax warrants, judgements, foreclosures. Perhaps Mr. Romeo just isn’t a good judge of a business
opportunity. PEMM has not purchased the property, and they have several other opportunities in the
works, so they have no alleged hardship.
[2] The alleged hardship relating to the property in question is unique and does not apply to a
substantial portion of the district or neighborhood.
False: Mr. Romeo was aware of the landmark designation when he purchased the property. He also
knew that most of the neighborhood is suburban and residential. There is a fire station, nursing home
and an elementary school. There is no commerce. There is no evidence that Mr. Romeo has marketed
this property as its intended zoning BE-1 office space. Producing a prospect list does nothing to prove he
was actively trying since October 2018 to lease the property as office space. There is no place for their
requested use. A convenience store with gas pumps, a monstrous overhead canopy and lights operated
from 5am to 10pm in a residential neighborhood is not needed. Selling beer and cigarettes and creating
extra traffic on sidewalks is dangerous to walking school children. The applicants had been told in
multiple previous meetings that they needed to reach out to neighbors. The applicants intentionally did
not meet with neighbors until after the May 18th Planning Board meeting was met with many neighbors
reporting being blindsided by this project. A PEMM representative reluctantly met with neighbors for a
30-minute zoom call that abruptly ended when time limit ran out. There was no effort to schedule
another meeting or answer any of our questions until we followed up with him a month later. He
recorded the meeting and promised us a copy and suddenly can’t figure out how to share it. This project

would be a hardship to the neighborhood. The applicants are not interested in taking care of our
neighborhood. They are only interested in taking advantage of it.
[3] The requested use variance, if granted, will not alter the essential character of the neighborhood
and will not have an adverse effect or impact on the physical or environmental conditions in the
neighborhood or district, including natural features such as trees; and
[Amended 11-14-2001 by L.L. No. 8-2001]
This is false, the essential character of the neighborhood is at stake.
Environment:
As stated in the November 2017 article (attached) in Environmental Law in New York entitled
Development and Redevelopment of Gas Station Properties on page 185, “Yes, you really should perform
an ESA Phase II (under SEQR) because it’s a gas station!”. When the applicants (PEMM) were asked at
several meetings about the prior UST (underground storage tanks), they were vague and mostly
nonspecific in their response. This was easy information to acquire and the report from the DEC is
attached. The DEC has record of their removal in 2017 but because of a gas line and water line running
over parts of the tanks, they were crushed in place and the ends of the tanks were left in place to support
the underground utilities so they wouldn’t be compromised in the backfill process (120 tons of crushed
stone). Upon removal of the concrete island where the fuel pumps were there was an obvious gasoline
odor present leading to remediation and creation of NYS DEC Spill #1701645.
Potential stormwater hotspots were identified and summarized in the Green Infrastructure Rapid
Assessments for Allen Creek Main Branch and Allen Creek East Branch completed by Monroe County in
2013 (attached, Appendix C, page 55). These stormwater hotspots are defined as commercial, municipal,
industrial, institutional, or transport-related operations that produce higher levels of stormwater
pollutants and may present a higher-than-normal risk for spills, leaks, or illicit discharges. To the extent
possible and practical, potential stormwater retrofit projects identified and evaluated in this stormwater
assessment are in areas, in part, to help mitigate water quality and stormwater runoff concerns from
these areas. Property uses in these areas include trucking, gas stations, auto washing, storage, repair and
recyclers, mini-marts, and fast-food restaurants. 3108 East Avenue is on that list.
Physical:
The traffic study submitted at the March 2022 planning board meeting was nothing more than 100+
pages of inaccurate or conflicting data. Synchro 11 is the standard for traffic analysis, yet in the
referenced appendices, the program noted is Synchro 8 and the project is from 2018 Long Pond Rd.
Apartments The report goes back and forth between real data compiled on one day – January 27 (in the
middle of a covid surge and there were over 12,000 reported new cases in Monroe County the 10 days
leading up to January 27) and data pulled from various and multiple software and modeling predicting
gaps in traffic and forecasting traffic in 2023 post project as not significant. The model assumes the
former Gordy’s was a land use 945 gas station/convenience store land use showing no increased traffic
which is false. Gordy’s was a land use 944 gas station/repair shop. The growth factor used was from
Penfield at .5 instead of Brighton at 2.0 with no evidence to use the lower number. For existing highway
system, table on p.2 of the traffic study, the AADT source for East Avenue traffic was from 2016 before
the lanes were reduced so the traffic was overstated when compared to actual traffic on East Avenue in
2022. How is any of this useable data? This report was unnecessarily lengthy and hard to follow the
data sources let alone check the math.
The extra lighting from the proposed convenience store, and accompanying monstrosity of a 22 by 44 ft.
lit canopy negates any restorative work to the building because it will be blocked by the canopy. The
hours of operation will draw traffic, produce excess light and noise and potentially invite crime into the
neighborhood with access to alcohol and cigarettes. The site plan you received as part of the application
was not the most recent one. The one dated July 22, 2022, states that they might use asphalt roof
shingles to replace the building slate roof and accompanying canopy. That is going completely
backwards from their consistent promise to keep the slate roof whether repairing or replacing. It also

shows an oversized Quicklees sign atop the canopy. The site plans have stated all along that there would
not be a sign on the canopy. There are also four doors of access to the store. That seems dangerous
given the parking and traffic and size of the lot.
[4] The alleged hardship has not been self-created.
As stated in #1 above. This hardship is completely self-created. Mr. Romeo purchased this property in
2018 knowing the property use variance had run out and was zoned BE-1 and was a designated
landmark. Mr. Romeo has done nothing to maintain the building and any disrepair has been from
neglect of four years. The applicants left out significant information regarding the tank removal and DEC
spill reported in 2017 as well as plans for new tanks.
Please think very carefully about what a use variance will do to this neighborhood. A use variance is
forever. This project is not in line with the Brighton Comprehensive Plan.
In making your determination whether the proposed project will adversely affect the essential character
of the neighborhood or other area in the vicinity of the applicant's property, please consider factors that
are of vital importance to the citizens of the Town including without limitation:
(a) The residential, and historic character and resources of the Town.
(b) The Town's irreplaceable open space, recreation, and historic sites.
(c) The extent of hazard to life or property that may result from the proposed project.
(d) Health impacts.
(e) The social and economic impacts of traffic, congestion, noise, dust, odors, emissions, solid waste
generation, and other nuisances.
(f) The impact on property values.
(g) Whether the applicant will use a style of development that may result in degradation to the air
quality, water quality, or historic, scenic, and natural resources of the Town.

I thank you for your consideration,
Bridget G. Stone, 1110 Allens Creek Road

Reprinted from Environmental Law in New York with permission. Copyright 2017 Matthew Bender & Company, Inc.,
a LexisNexis company. All rights reserved.
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Development and Redevelopment of Gas
Station Properties
Seth D. Friedland & Reesa D. Hedrick
potential pitfalls of such restrictions, requirements, and environmental risks. However, if sufficient preparation, time, and thought
are given to the due diligence process, gas stations make attractive
development sites.
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Introduction

The high opportunity cost of maintaining gas stations, in the
face of rising real estate values and increased environmental and
other regulatory compliance costs, has decreased the number of
gas stations across the country. Over the last ten-plus years, oil
companies have divested most of their retail gas station properties both for continued petroleum uses and for non-petroleum
uses. These circumstances have presented opportunities for gas
station property owners, developers, investors, purchasers,
petroleum marketers, and attorneys, but also challenges. In the
divestment process, oil companies customarily impose various
requirements, use restrictions, covenants, and obligations on
buyers of gas stations. Additionally, gas stations often present
environmental issues and conditions that can complicate development. Appropriate due diligence is essential to avoid the

Gas stations are highly valued development sites because they
are spacious slabs of concrete and asphalt, typically located at
key intersections with great visibility and easy access. Due to
their attractiveness, buyers, investors, developers, and owners are
constantly exploring new and creative alternative uses for gas
stations. Moreover, relevant changes in the economy, governmental policy, and petroleum industry custom over the past
several years have contributed to a growing trend in the conversion and redevelopment of gas station and service station sites
into alternative uses. In most areas of the country, not only have
real estate values skyrocketed, the costs of operating and maintaining gas stations and repair shops have also increased. This is
in part due to pervasive local, state, and federal regulations,
particularly environmental regulations, which require costly
compliance programs. In addition, over the last couple of
decades, there has been a significant consolidation in the oil
industry due to mergers and acquisitions. In conjunction with
these changes, industry participants have recognized that a gas
station or a service station with a repair shop is rarely the highest
and best use of valuable real estate. Consequently, not only have
the oil companies sold off their gas stations to strengthen their
balance sheets, but the number of operating gas stations in the
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U.S. has steadily declined1 and many gas stations have been
redeveloped and converted to other uses. It may seem obvious
that when purchasing or developing any type of asset, you must
perform a certain amount of due diligence, but when working a
deal to develop or redevelop a gas station or service station
property, due diligence is paramount. The devil is in the details.
This article describes special characteristics of deals for gas
station sites and discusses essential steps for parties considering
acquisition and development of these sites.

Downstream Divestment—Selling the Crown Jewels
Over the last 15 years, the major players in the oil industry2
(the ‘‘majors’’ or ‘‘big oil’’) divested the vast majority of their
gas station real estate holdings in the U.S. For instance, Shell
Oil Company and Motiva Enterprises LLC divested approximately 5,000 to 6,000 of their retail gas station properties,
either in a single-site or portfolio (bulk sale) format. During
that same time frame, all of the other major oil companies,
e.g., ExxonMobil, ChevronTexaco, BP/Arco, likewise divested
several thousands of their retail gas station holdings, primarily in
portfolio sales.3 After the portfolio sales were completed, the oil
companies concentrated on the remaining single-site sales. As it
stands today, very few retail gas stations in the U.S. are owned by
big oil.4
One consequence of this divestment has been the increased
availability of gas station sites for redevelopment, often by
parties that may not be aware of the development challenges
posed by the sites.

Solid and Comprehensive Due Diligence—Environmental and Otherwise—Is Essential
Prior to jumping into a full due diligence plan for a specific gas
station or former gas station site, which is costly and time

consuming, you should conduct a high-level mini-review of the
site, including its history, proposed use, and zoning, and assess
the developer’s tolerance for risk and patience for navigating the
due diligence process. Title should be preliminarily reviewed for
the various deed restrictions, covenants, and access agreements
of record. This quick research often can identify big oil restrictions and covenants instituted by big oil, or big oil rights of first
refusal that may affect or stand in the way of a purchase or development plan (more on all of these below). If the gas station is
currently operating, check on the tenant’s or operator’s lease rights
and rights under the Petroleum Marketing Practices Act, which
provides franchisees with certain rights.5 Zoning is also a key
factor, and a determination should be made up front whether the
desired new use for the property is reasonably attainable under
current zoning laws and use restrictions of record.
In developing your due diligence plan, you should consider
and analyze the following basic components: (i) environmental;
(ii) title/oil company indemnities, restrictions, and requirements;
(iii) land use and zoning; (iv) risk and liability; and (v) financial
review/cost recovery. Gas stations are not like other commercial
properties, as they come with a unique set of restrictions, obstacles,
and environmental risks from petroleum hydrocarbon contamination. Additionally, in the case of service station sites with repair
shops, there is often evidence of chlorinated solvents such as TCE
(trichloroethylene) and PCE (tetrachloroethylene) arising from the
use of cleaning agents for metal engine parts. Every developer is
different; some are risk prone and some are risk averse. For certain
properties and developers, a go/no-go decision is reached at this
very preliminary stage of review.

Those Pesky PSAs, Conveyance Documents, and
Restrictions
The majors have invested considerable sums in building their
brands and marketing networks over many decades, and they
generally value each and every branded retail site. In the

1

The actual number of gas stations varies depending on the source. According to the Gasoline and Automotive Service Dealers Association, as reported in
the New York Times in April 2016, the number of gas stations nationwide decreased from 300,000 a decade earlier to less than 140,000. See Sarah Maslin Nir,
With Gas Station’s Closing, a Fuel Desert Expands in Manhattan, N.Y. TIMES (Apr. 15, 2016), https://www.nytimes.com/2016/04/16/nyregion/a-gas-stationcloses-in-soho-making-lower-manhattan-a-gasoline-desert.html. See also NACS, 2015 RETAIL FUELS REPORT 30 (2015), http://www.nacsonline.com/YourBusiness/
FuelsReports/2015/Documents/2015-NACS-Fuels-Report_full.pdf (‘‘There were 152,995 total retail fueling sites in the United States in 2013, the last year
measured by the now-defunct National Petroleum News’ Market Facts. This was a steep and steady decline since 1994, when the station count topped
202,800 sites.’’). The Times article also noted that a Wall Street Journal analysis in 2014 had said there were only 12 gas stations in Manhattan below 96th
Street but that several of those stations had since closed.
2
The oil industry has come a long way from the domination by the ‘‘seven sisters’’ in the period leading up to the oil crisis of the 1970s. See ANTHONY
SAMPSON, THE SEVEN SISTERS: THE GREAT OIL COMPANIES AND THE WORLD THEY SHAPED (1979); Carola Hoyos, The new Seven Sisters: oil and gas giants dwarf
western rivals, FIN. TIMES (Mar. 12, 2007), http://www.ft.com/cms/s/471ae1b8-d001-11db-94cb-000b5df10621.html.
3
Various articles reported on the industry-wide divestment activity. See, e.g., Angel Abcede & Bill Donahue, Battle Zones: Are Major Oil Sell-Offs ‘Last
Stand’ for Jobbers, Retailers?, CSP MAG. (Mar. 2007), https://matrixcmg.com/wp-content/uploads/2014/11/matrix_news_55.pdf; Alan Chernoff, ExxonMobil
to sell 2,220 gas stations, CNN (June 13, 2008); Exxon to sell all of company’s gas stations, NBC NEWS.COM (June 13, 2008), http://www.nbcnews.com/id/
25126563/ns/business-oil_and_energy/t/exxon-sell-all-companys-gas-stations/#.WQ4C0oWcFm8; Steven Mufson, Local Firms Snatch Up More Gas Stations
as Big Oil Moves On, WASH. POST (July 20, 2009), http://www.washingtonpost.com/wp-dyn/content/article/2009/07/19/AR2009071901916.html.
4
The thesis and guidance of this article apply to any gas station site, not solely ‘‘big oil’’ sites.
5
Petroleum Marketing Practices Act, 15 U.S.C. §§ 2801–2841. You should also obtain and review the dealer lease and ancillary agreements, confirm the
status of termination or non-renewal, and research relevant state law.
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process of developing their divestment strategies and plans, the
oil companies for legitimate business reasons have sought
protection, comfort, and control from the grave to protect their
interests. The purchase and sale documents used by different big
oil companies may have varying terms, but they are all very
similar in that they convey the gas station or former gas station
real property and related assets to the buyer while tying up and
restricting the use and terms under which the developer or buyer
can subsequently use or sell the property. Gas station sites sold
by big oil in a portfolio or ‘‘market’’ sale to a wholesaler, or in
single-site sales to retailers or developers, consistently have
certain subsequent conveyance requirements, use restrictions,
reservations of rights, covenants, rights of first refusal (ROFRs),
indemnity obligations, and access requirements that encumber the
property on and after the closing of the sale. These obligations,
requirements, and restrictions are usually found, not just in the
deed from big oil (which ordinarily contains several covenants and
restrictions agreed to in the deed by the buyer’s counter-execution), but also in other deal documents, such as the purchase and
sale agreement (PSA), the branding agreement, the wholesale
marketer agreement, the access agreement, and the indemnification and release agreement.
As a result of the majors’ divestment activity, there has been a
significant reduction and reshuffling of oil company personnel
and counsel, and you should allow for extended lead times in
dealing with any of these issues, particularly if you are seeking a
waiver of any of these requirements or restrictions. When big
oil is in the chain of title, you should start the due diligence
process by analyzing the terms, conditions, restrictions, and
requirements attached to the sale or purchase of the property.
Otherwise, you may find yourself in the position of being two
weeks away from the closing, only to discover that there are
several time-consuming big oil contractual requirements,
consents, or internal approvals that have not yet been addressed
that will delay, or in some cases kill, the closing. Be aware that
the PSA and related conveyance documents may contain certain
unfamiliar traps for the unwary or inexperienced, some of them
constituting title objections that need to be cleared to satisfy
investors, lenders, purchasers, developers, or title companies.
Common big oil requirements and restrictions may include the
following:
 Future conveyance requirements, usually for a set term of

years, that require the buyer prior to any subsequent sale or
conveyance of a site to obtain a Phase II Environmental
Site Assessment (Phase II) and provide a copy of such
Phase II to the big oil seller.
 Requirement to obtain a written access agreement from

any subsequent purchaser in a form agreeable to or
approved by the big oil seller (i) acknowledging the environmental risks and the oil company’s continuing access
rights, and (ii) making the subsequent purchaser assume
(a) the prior buyer’s indemnity obligations to the big oil
seller under the prior PSA, and (b) the future conveyance
requirements of the PSA, thus extending these future

conveyance requirements to the next deal in the chain
(sometimes ad infinitum).
 Use restrictions that prohibit competitive petroleum and

related uses.
 Use restrictions that prohibit environmentally sensitive

uses.
 Development restrictions and requirements, including

capping requirements, excavation and subsurface disturbance restrictions, and clean fill requirements.
 Requirements for vapor mitigation barriers and sub-slab

depressurization systems (SSDSs).
 Brand covenants and restrictions governing future gas

station use for sites remaining ‘‘in commerce.’’
 For sites being taken ‘‘out of commerce,’’ non-petroleum

use restrictions prohibiting any gas station use.
 ROFRs and rights of first offer (ROFOs) that need to be

extended by the owner/seller to the oil company by formal
notice, with appropriate recordable waivers obtained.

How Restrictive Are Use Restrictions?
Use restrictions are typically contained in the deed from big
oil, and may include, among other conditions, prohibitions on the
installation of wells, tanks, pumps, or related equipment for the
storage or use of potable water, and prohibitions on residential,
child care, elder care, hospital, school, playground, or park uses.
They also prohibit basements (which increase an oil company’s
environmental risk and exposure due to the possibility of vapor
intrusion), and often require an asphalt or concrete cap to be
maintained on the site. Use restrictions may also involve a requirement of no material change in the use of the site that would
increase the level of cleanup required by any governmental
entity for any preexisting environmental condition affecting the
site prior to the closing date.
If the site is sold by big oil in a single-site sale to go ‘‘out of
commerce,’’ there will likely be a non-petroleum use restriction
contained in the conveyance deed, requiring that for a certain
lock-out period—typically 10, 15, or 20 years—the site may not
be used for the sale, storage, advertisement, or distribution of
motor fuel or petroleum products. Also, be aware that other use
restrictions affecting a site could be contained in a separate environmental deed notice recorded against the property. The deed
notice typically controls the uses to which the site can be put.
Depending on how many years have passed since the sale of
the site by big oil, some of these restrictions and requirements
may be negotiated out or waived by big oil. However, you should
have that discussion early in the process so that the parties
will have time, if needed, to obtain the Phase II, negotiate any
required access agreement form with big oil’s counsel, and
negotiate an assignment and assumption document with big
oil’s counsel under which the PSA indemnity and future
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conveyance obligations can be assumed. Be aware that even
though most big oil documents require the subsequent buyer to
assume the indemnity obligations owed to big oil, it is unlikely
that big oil will release the current property owner upon assignment of these indemnity obligations to the subsequent purchaser.
In addition, any indemnities owed by big oil to its original buyer,
even if still in effect, will probably not transfer to the subsequent
purchaser.
If a site is being purchased for development, the release or
modification of one or more use restrictions may be negotiated
with big oil. For example, the residential use restriction might
be released by big oil if the subsequent purchaser agrees to
assume all environmental liability at the site and to release and
indemnify big oil for all claims, and also agrees to certain
building requirements such as, for example, the installation of
a vapor barrier. Similarly, the release or waiver of the ‘‘no basement’’ restriction might be achieved with the developer’s
assumption of environmental liability, release and indemnity of
big oil, and agreement to certain building requirements. Likewise, the requirement of a concrete or asphalt cap might also be
released, at least as to a portion of the site, with the same
purchaser assumption of environmental liability, release and
indemnity of big oil, agreement to certain no-dig requirements,
installation of several feet of clean soil at the site, and other
building requirements. Each oil company is different, and in
some cases letters of credit, significant environmental insurance
policies, and credit-worthy guarantors are required for certain
deed modifications, such as allowances for basement or residential use (particularly when working with ExxonMobil).

ROFRs and Brand Covenants—The Sacred Cows?
In addition to use restrictions, sites sold by big oil will generally be subject to a brand covenant and a ROFR for a certain time
period (10, 15, or 20 years) after closing on the initial sale of the
property by big oil. The purpose of the brand covenant and
ROFR is to allow big oil to control and maintain its brand at a
site for a certain term after the sale and to thwart competition.
The brand covenant and ROFR are considered non-cash consideration received by big oil for the sale of the site and there is a
significant value attributed by big oil to each of these rights. They
are typically set out in the conveyance deed from big oil and in
the branding agreement, which is an exhibit to the PSA.
The brand covenant, which runs with the land, would only
apply to continued future petroleum use of a site where motor
fuel will be sold, stored, advertised, or distributed from the
premises. In other words, if a site is purchased for ‘‘out of
commerce’’ future development and use—as a CVS drugstore,
for example—the brand covenant will not apply to the proposed
non-petroleum use of the site even though it may still be in effect.
Since the brand covenant runs with the land, if the CVS site were
to revert back to petroleum use it would then have to comply with
the brand covenant. In some rare cases, a brand covenant may
require a property to be used solely for petroleum use, in which

case a negotiation to obtain a waiver or to take that site ‘‘out of
commerce’’ may fail or become very costly. Also, in many cases,
taking a branded gas station ‘‘out of commerce’’ involves compensating the oil company for its loss of volume and brand awareness,
either by substituting replacement volume at another location, or
by providing cash consideration.
The ROFR, in addition to providing big oil an opportunity to
step back into ownership of a site that it may not want to go ‘‘out
of commerce,’’ is also a valuable tool that allows big oil to make
sure that future conveyance requirements such as those discussed
above are addressed and met, and that compliance with all use
restrictions is maintained. The ROFR typically requires notice of
a subsequent conveyance of the site. The notice is provided by
(1) a good-faith affidavit that affirms that the proposed sale is a
bona fide offer from a third party and (2) a copy of the executed
sales contract so that the big oil ROFR holder may determine
whether it desires to exercise or waive the ROFR. Keep in mind
that the ROFR will grant the big oil ROFR holder a time period—
typically 20, 30, or 45 days—to make its determination to either
exercise or waive the ROFR. Thus, you cannot wait until two
weeks before closing to provide notice of sale to the ROFR
holder and expect to be able to timely close the subsequent
conveyance deal, particularly since the ROFR waiver, in recordable form, is generally required by most title companies to clear
the related title objection.
A release of the brand covenant or the ROFR may be negotiated, but the branding agreement contains a ‘‘brand covenant
payment’’ formula that defines the liquidated damages to which
big oil would be entitled for release of the brand covenant of
record and to amend a distributor/purchaser’s branding agreement to drop the site from that agreement. The brand covenant
payment reflects the present value over the remaining term of the
minimum annual gallons projected to be sold at the site multiplied
by the liquidated damages cents-per-gallon multiplier (anywhere
from $0.02 to $0.06 per gallon). If the brand covenant payment is
made, a recordable release will be provided that releases both the
brand covenant and the ROFR. If only a release or waiver of the
ROFR is requested, big oil will provide a recordable waiver or
release of the ROFR in consideration for a much smaller dollar
amount, and in some cases no payment is required.

Let’s Talk About Environmental Indemnities and
Access Agreements
As mentioned above, the big oil PSA will contain certain
indemnity obligations, including environmental indemnity obligations, that a subsequent purchaser will be required to assume.
Furthermore, be aware that under at least some big oil PSAs, the
indemnity obligations owed by big oil to its original buyer will
expire after a certain time period or upon certain action or inaction of the buyer. In particular, the environmental indemnity
obligations owed by big oil to its buyer will ordinarily expire
after 36 to 60 months as to the majority of the sites in a portfolio
sale. Once those environmental indemnity obligations expire, big
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oil will transfer its environmental liability and remediation and
monitoring obligations to the buyer and the buyer’s subsequent
purchaser.
If your client is the subsequent purchaser, make sure to carefully review the indemnity obligations that your client is being
required to assume. Often a buyer has obligations to comply with
certain conditions to obtain the benefits of an oil company’s
environmental indemnity. You should make sure that those obligations and conditions were fully satisfied and not breached if
you are seeking to recover costs or to hold the oil company
responsible under the environmental indemnity. Some majors’
PSAs and conveyance documents contractually absolved and
released them from all environmental liability. In the case of
ExxonMobil’s divestment program, it paid and contracted with
a third-party environmental consultant to assume responsibility
for remediating all existing ‘‘covered contamination’’ identified
in the transactional documents and data room prior to the sale,
and was released from liability. The various ExxonMobil purchasers assumed liability for ‘‘non-covered contamination.’’
When big oil sold off retail sites, as part of the closing deliverables, the parties executed an access agreement for each site,
which granted big oil a license for access and right of entry
onto the site after closing. As mentioned above, a requirement
for any future conveyance of the site will be for the subsequent
purchaser to execute a new access agreement with big oil
granting that same license for access and entry into or onto the
premises. Instead of creating a new access agreement document,
the subsequent purchaser may assume the existing access agreement obligations with big oil’s consent.
As part of your initial due diligence, you should request that
big oil’s counsel provide you with information on the current
environmental conditions at the site and whether closure or a
‘‘no further action’’ (NFA) letter has been obtained by big oil.
You should also request a waiver of the requirement for a new
access agreement and a termination of the existing access agreement of record if big oil is no longer in need of, or entitled to,
access to the site. Whether or not the oil company or seller has
given an environmental indemnity, and notwithstanding the existence of an NFA letter or other closure determination, when it
comes to environmental due diligence, significant thought needs
to be given and preparation needs to be done before purchasing
or developing a gas station site.

The ‘‘Phase I’’ Should Not be Taken for Granted
The environmental due diligence review starts with a Phase I
Environmental Site Assessment (Phase I ESA) performed in
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accordance with ASTM standard E1527-13. (Such review constitutes the ‘‘All Appropriate Inquiry’’ necessary as a threshold
matter to take advantage of certain liability defenses and protections for purchasers of contaminated properties.6) The scope
and purpose of a Phase I are tailored to the interests and goals
of the developer. The value of a well-done Phase I ESA cannot be
overemphasized. A Phase I is non-invasive, relying on the use of
an environmental database search report produced by a thirdparty environmental data company, such as Environmental
Data Resources (EDR), from public records and governmental
sources. An EDR Environmental Database Search Report customarily includes some or all of the following environmental data:
Site History; Prior Uses; Radius Map; Spill Reports; Sanborn
Maps; Aerial Photos; Surrounding Property Map; CERCLA
(Comprehensive Environmental Response, Compensation, and
Liability Act) and RCRA (Resource Conservation and Recovery
Act) records; Environmental Liens; Ground Water Flow Direction
Map (if available); and LUST (Leaking Underground Storage
Tank) Records, among other data.
The Phase I process also includes an on-site inspection, an
interview with the property owner or owner’s representative,
and appropriate freedom of information law (FOIL)7 requests
made to local, state, and federal agencies including the U.S.
Environmental Protection Agency, the respective state environmental regulatory agency,8 and local fire and health departments
and other agencies having jurisdiction over underground storage
tanks (USTs) and environmental matters. In New York City, for
example, there is overlapping jurisdiction by several different
City and State agencies and departments, including the New
York State Department of Environmental Conservation (DEC)
(petroleum bulk storage systems and environmental remediation
and compliance), New York State Department of Health (soil
vapor issues), New York City Fire Department (USTs), New
York City Department of Buildings (USTs), and the New York
City Mayor’s Office of Environmental Remediation (OER)
(environmental zoning designation (‘‘E’’-designation, discussed
below), environmental remediation, and Voluntary Cleanup
Program).
The prior uses of the property, and building department
records, should be analyzed for evidence of other environmentally
sensitive uses that might be prone to the release of hazardous
materials other than gasoline, and evidence of abandoned USTs.
Diesel fuel, waste oil, TCE, and PCE are common contaminants
found at gas station sites in addition to gasoline. For remediation
and disposal purposes, petroleum-impacted soil and groundwater
are in many cases considered contaminated but ‘‘non-hazardous’’
and are considerably less expensive to remediate than ‘‘hazardous’’

6

Amendment to Standards and Practices for All Appropriate Inquiries Under CERCLA, 78 Fed. Reg. 79319 (Dec. 30, 2013) (codified at 40 C.F.R. Part
312).
7
The federal Freedom of Information Act is codified at 5 U.S.C. § 552. New York’s freedom of information law is codified in Article 6 of the Public Officers
Law (Sections 84–90). A complete list of states’ freedom of information laws compiled by the National Freedom of Information Coalition is available at http://
www.nfoic.org/state-freedom-of-information-laws.
8
A comprehensive list of health and environmental agencies for each U.S. state can be found at https://www.epa.gov/home/health-and-environmentalagencies-us-states-and-territories.
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substances. Diesel fuel,9 TCE, and PCE are considered ‘‘hazardous’’ materials in most jurisdictions,10 and this classification
increases the cost of removal, transportation, disposal, and remediation by a factor of approximately two to four times the cost of
transportation, disposal, and remediation of petroleum contamination. The typical cost associated with excavation and remediation
of petroleum hydrocarbon contamination in the soil, if encountered during construction excavation, ranges from approximately
$50,000 to $150,00011 in the normal course, not including costs
of disposing of hazardous waste, USTs, groundwater treatment,
engineering controls (vapor barrier, SSDS), etc. The building
department and historical review, coupled with the on-site inspection, should also shed light on possible asbestos and lead paint
issues that would require special handling in demolition and redevelopment and increase costs. The potential presence of asbestos
or lead paint should be noted in the Phase I report, or surveyed
independently.
Records and environmental data—including data on environmentally sensitive uses and spill and discharge histories—for
adjacent and nearby properties must be analyzed to assess the
potential for environmental impacts to the target property.
During the Phase I review process, you must also review environmental zoning issues and institutional environmental controls,
restrictions of record, environmental and other liens, and
building department violations. For example, New York City
has a unique environmental zoning law that authorizes the
Department of City Planning to rezone environmentally sensitive
properties such as gas stations with a so-called ‘‘E’’-designation.
The program was designed to ensure that the provisions and
requirements set forth during rezoning actions are implemented
to avoid significant adverse impacts to human health or the environment through exposure to potentially hazardous materials,
unwanted sound on sensitive noise receptors, and mobile or
stationary pollutants in the ambient air.12 At an ‘‘E’’-designated
property, a developer cannot obtain a building permit from the
Department of Buildings without (i) performing a Phase I ESA
and Phase II ESA in conformance with an investigative work
plan approved by OER; (ii) developing and obtaining OER’s
approval of a remedial action work plan (RAWP); and (iii) implementing the RAWP and obtaining OER’s issuance of a Notice to
Proceed to the Commissioner of the Department of Buildings
indicating that OER has no objections to the issuance of a
building permit. Until the Notice to Proceed is obtained, the
development project is dead in the water.

Some states, such as Connecticut, have institutionalized
‘‘Environmental Land Use Restriction’’ (ELUR) programs as
part of the menu of remedial approaches available to responsible
parties in lieu of remediation. ELUR programs can affect future
development and use.13 New Jersey has a similar deed notice use
restriction law for environmental purposes.14 The use of institutional ELURs and authorized environmental deed restrictions are
similar to the oil company use restrictions contained in various
deeds and conveyance documents in that they restrict the property from being used in the future for environmentally sensitive
purposes, such as residential, child care, elder care, hospital,
school, drinking water, or playground uses. The failure to identify an ‘‘E’’-designation, ELUR, or deed restriction can have a
material adverse impact on gas station property acquisition and
development plans.
As part of the Phase I review, all of the key environmental
reports, documents, and correspondence to and from the applicable state environmental regulatory agency, the seller, and oil
company/last owner (if not the seller), should be obtained and
reviewed. Any spill case, whether active or closed, should be
discussed with the respective state case manager and environmental consultant of record in order to determine areas of
concern (AOCs), subsurface conditions, and the potential for
residual contamination and USTs not evident from the environmental reports. Typically, key reports and environmental
documents would include Investigative Work Plans, Remedial
Action Plans, Quarterly Monitoring and Sampling Reports,
Tank Closure Reports, Petitions for Spill Closure, and nofurther-action determinations. This information is vital for determining the depth to groundwater and groundwater flow direction
and the need for a Phase II ESA, as well as for preparing costbenefit analyses, construction budgets, and development timetables; for determining eligibility for state and local
brownfields programs and benefits; and for assessing potential
impacts to acquisition and construction budgets and financing.
These issues and reports are also relevant, if not essential, to
negotiating and obtaining appropriate environmental and Pollution Legal Liability (PLL) insurance coverage, which is highly
recommended. The reports also provide information about the
current on- and off-site remedial requirements, the presence or
absence of active and abandoned underground storage tanks, the
presence or absence of monitoring wells (which should be
confirmed by the on-site inspection), engineering controls and
remedial systems, and potentially responsible parties (PRPs).

9

This is because diesel fuel is a far heavier fuel than gasoline; thus it is more pervasive, and its excavation and remediation require more intensive removal
procedures.
10
See, e.g., N.Y.C. MAYOR’S OFFICE OF ENVTL. COORDINATION, CEQR TECHNICAL MANUAL (Mar. 2014), http://www1.nyc.gov/assets/oec/technical-manual/
12_Hazardous_Materials_2014.pdf. See also 6 N.Y.C.R.R. § 597.1.
11
Typical transportation and disposal costs range from $30 to $50 per ton. Disposal proposals should be competitively bid. Note that there is also usually a
cost for transporting and disposing of ‘‘clean’’ soil.
12
See E-Designation Program, N.Y.C. OFFICE OF ENVTL. REMEDIATION, http://www.nyc.gov/html/oer/html/e-designation/e-designation.shtml (last visited
Sept. 11, 2017).
13
See CONN. AGENCIES REGS. § 22a-133q-1. See Environmental Land Use Restrictions, CONN. DEPT. OF ENERGY & ENVTL. PROT., http://www.ct.gov/deep/cwp/
view.asp?a=2715&q=438254&depNav_GID=1626 (last visited Sept. 11, 2017).
14
See N.J. STAT. ANN. § 58:10B-13 (enacted in 1993 and amended in 1997 and 2009).
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The Phase I ESA also contains a description of recognized
environmental conditions (RECs) and AOCs, and makes recommendations to address them. If proposed acquisition or
construction financing through a lending institution is involved,
the lender will often require a peer review of all Phase I ESAs
provided by a developer’s or purchaser’s environmental consultants due to increased federal government supervision and
scrutiny of banks and tightening credit. This often results in
further environmental investigation including recommendations
for Phase II ESAs.

Yes, You Really Should Perform a Phase II . . .
Because It’s a Gas Station!
A Phase II ESA is an invasive method of investigating subsurface environmental conditions and is the recommended and
preferred due diligence tool in acquiring or developing a
former gas station site. It provides a reasonable analytic snapshot
of the current subsurface environmental conditions of the three
media—soil, groundwater, and soil vapor—which affords the
buyer and developer critical information for further negotiations,
budgeting, and go/no-go decision-making. A Phase II ESA is
often recommended in a Phase I ESA, and is essential for lineitem construction budget estimation, particularly where substantial excavation and soil disposal or construction dewatering will
be required. The results of the Phase II are often used for waste
characterization to identify appropriate state-licensed disposal
facilities authorized to receive contaminated soil and groundwater from the site, and to obtain competent and accurate bids
and proposals from the facilities and truckers for disposal and
transportation costs. In connection with residential development,
there are more stringent soil and groundwater quality cleanup
standards and criteria that need to be achieved in the remedial
process, which can be significantly more costly than remediation
for retail or other commercial use.
Generally, when conducting a Phase II investigation in
conjunction with an acquisition, the buyer and seller will
execute an access agreement with the owner/seller providing
the buyer and its consultants access to drill and sample and
requiring, in return, indemnification and insurance of the seller
for any damage and injury caused during the site work. Both the
seller and developer would be named as additional insureds on
both the environmental consultant’s and the drilling company’s
certificates of insurance. The insurance coverage should include
environmental (PLL) coverage. If the consultant or driller does
not have environmental (PLL) coverage, you should use a different
consultant or driller, because since it is a former or current gas
station, they are likely to find contamination and in some cases
puncture a fill or return line or UST or exacerbate the environmental conditions.
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The consultant should prepare an investigative work plan,
scope of work, and proposed sampling map indicating the
proposed sampling locations and testing protocols that would
be tailored to the specific development project and site history.
This must be done to obtain the most valuable real-time data
for further deal negotiations, budgeting, decision-making, financing, insurance, brownfields eligibility, and development and
remedial design/engineering purposes. Environmental counsel
and the developer should consult and agree on the sampling
plan. The sampling map should take into consideration the
RECs and AOCs identified in the Phase I as well as the locations
of active and former USTs, hydraulic lifts, and repair shop bays.
The sampling plan should provide for testing the soil and groundwater for gasoline constituents (benzene, toluene, ethylbenzene
and xylene, and MTBE) and for diesel fuel, PCE, and TCE, as
well as for testing for the full complement of volatile organic
compounds and semi-volatile organic compounds and their
constituents (using the testing procedures commonly referred
to as EPA Methods 8260 and 827015).
In addition, appropriate soil vapor samples from the proposed
construction excavation depth and below the existing slab should
be taken as well to determine the potential need for installation of
a vapor mitigation barrier and an SSDS system. Most environmental regulators, building departments, and lenders will require
a vapor barrier and usually a passive SSDS system at former gas
station sites. If the development plan calls for excavation for a
single- or double-level cellar, the removal of the soil generally
would remove critical source material and facilitate a simpler
remedial action plan post-excavation. For the installation of an
underground parking garage, building codes generally require a
sophisticated air exchanger system to mitigate carbon monoxide
vapors, which often satisfies most vapor mitigation requirements
(such as an active or passive SSDS system) that would otherwise
be required by local regulators and building departments.
Groundwater at or near the proposed ultimate construction excavation depth should be sampled for dewatering analysis,
dewatering system design, and budgeting purposes since
contaminated water encountered in the excavation will need to
be treated and filtered prior to disposal into the local sewer
system or into a portable ‘‘frac tank.’’16
The proposed Phase II sampling plan and sampling map
should be submitted to any regulatory agencies—such as
zoning agencies, environmental regulators, etc.—for review
and approval if current or future approvals may be sought or
needed from those entities to avoid having to repeat or duplicate
the Phase II. If the property borders on a subway or underground
improvements owned or controlled by a governmental agency or
public utility, the consultant would be required to submit the
sampling plan and map and evidence of insurance, and to
obtain prior approval to drill. All states require that the driller
obtain utility mark-outs prior to drilling to ensure no utility lines

15
See Method 8260B: Volatile Organic Compounds by Gas Chromatography/Mass Spectrometry (GC/MS) (Dec. 1996), https://www.epa.gov/sites/
production/files/2015-12/documents/8260b.pdf; Method 8270D, Semivolatile Organic Compounds by Gas Chromatography/Mass Spectrometry
(July 2014), https://www.epa.gov/sites/production/files/2015-12/documents/8270d.pdf.
16
A ‘‘frac tank’’ is a holding tank used to store contaminated water during the excavation and remediation of a contaminated site.
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or conduits are at risk. A search for hidden, abandoned, or
unknown USTs performed by a GPR (ground penetrating
radar) survey or magnetometer search prior to or in conjunction
with the Phase II site work is standard operating procedure.
Finally, the Phase II report should summarize its findings,
describing any contaminants found in the soil, groundwater,
and soil vapor in excess of allowable governmental standards
and, as appropriate, making recommendations as to pre-construction, construction-related, and post-construction remedial steps
that should be taken, including soil disposal, groundwater monitoring and sampling, treatment of groundwater during dewatering,
and installation of vapor mitigation barriers, vapor extraction
systems, and SSDS systems.

control, and other forms of remediation. Soil excavation and
disposal generally eliminate much of the risk and contamination. While PRPs earlier in the chain of ownership or operations
may be identified, you should review relevant state statutes and
agreements to determine whether cost recovery claims for
reimbursement are viable. Sometimes a cost-sharing arrangement may be reached with a responsible oil company in the
right circumstances. Remember, however, that no responsible
party will pay more than the incremental increase in costs for
disposal of soil or groundwater above disposal costs for
disposal of clean soil or water for a comparable ‘‘clean’’
site—ordinary construction costs are always borne by the
developer. In some jurisdictions, a developer may be entitled
to financial benefits under various state brownfield programs,
oil spill fund programs, or tank funds. It pays to research.

Conclusions and Other Considerations
It is easy to see why gas stations can be attractive development
sites, if handled properly, notwithstanding their unique environmental and non-environmental concerns. Below is a summary of
the main issues to consider in connection with their development
or redevelopment as well as some final points:
A. Title/Oil Company Indemnities, Restrictions, and Other
Requirements: You should review carefully each of the
documents of record and all of the title objections to
ensure that each restriction, oil company right, and purchaser
obligation is fulfilled, waived, or complied with.
B. Land Use Restrictions: Local zoning and use restrictions
need to be carefully analyzed and an upfront determination
made whether the proposed use is achievable. In some jurisdictions, environmental contamination is considered a ‘‘hardship’’
entitling the owner/developer to special zoning and use considerations. Allow for substantial lead time for dealing with the
oil company counsel and personnel. Rome was not built in a
day. Although there are no assurances that the restrictions will
be waived or modified, if you are willing to negotiate and
accept the conditions that go along with a modification, you
have a reasonable chance of success.
C. Risk and Liability: Gas station redevelopment presents
obvious environmental risks. Conducting proper environmental due diligence will help identify those risks and will
enable the purchaser or developer to negotiate or ameliorate
those risks through careful planning, creative remedial strategies, and environmental insurance.
D. Environmental Insurance: Environmental insurance is
highly recommended and ordinarily covers unknown conditions, third-party personal injury and property damage claims,
and, where no active spill exists, cleanup costs. It is not a
substitute, however, for conducting adequate due diligence.
E. Financial Review and Cost Recovery: A well-done Phase II
ESA can be a valuable tool in estimating extra incremental
and premium construction and development costs attributable to contamination, including the costs of further
investigation, soil disposal, groundwater treatment, vapor

Seth D. Friedland is counsel in the real estate department of
Herrick Feinstein LLP in New York and managing partner of
Friedland Law, LLC. He focuses his practice on real estate transactions, litigation, and environmental matters for developers,
owners, lenders, tenants, and petroleum industry businesses.
Reesa D. Hedrick is a senior associate with Shannon, Martin,
Finkelstein, Alvarado & Dunne, PC, in Houston. She focuses her
practice on asset acquisition and disposition, retail, real estate,
petroleum marketing, and environmental matters. This article is
based on a presentation by Mr. Friedland and Ms. Hedrick at the
2017 American Bar Association Petroleum Marketing Attorneys’
Meeting. The authors gratefully acknowledge the contribution of
Evan Friedland in the preparation of this article and the presentation on which it is based. Evan Friedland is a market settlements
analyst in energy commodities at GP Energy Management.
He holds a master’s degree in Energy & Environmental Analysis
and a bachelor’s degree in Environmental Analysis & Policy from
Boston University. The authors also acknowledge the assistance
of Ria Rana, Esq., and Melanie Daly in the preparation of this
article.

LEGAL DEVELOPMENTS

ENERGY
Second Circuit Upheld DEC Denial of Water Quality
Certificate for Natural Gas Pipeline
The Second Circuit Court of Appeals upheld the New York
State Department of Environmental Conservation’s (DEC’s)
denial of an interstate natural gas pipeline developer’s application for a Water Quality Certificate under Section 401 of the
Clean Water Act. The Second Circuit concluded that it lacked
jurisdiction to consider the developer’s argument that DEC had
waived its right to rule on the application because it failed to
act on the application within the time period required by the
Clean Water Act. The court noted that the record indicated that
DEC had never received information it had ‘‘consistently and
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Section 1. Assessment Overview
1.1 PROBLEM STATEMENT:
Similar to many developing areas, growth in Monroe County has caused some unfortunate
consequences to water quality. One consequence is that developed areas shed larger volumes of
stormwater from impervious surfaces (roads, buildings and parking lots) than natural landscapes.
Because there is more volume, there is more pollution. Typical pollutants include: petroleum
products and heavy metals from vehicles; fertilizers, chemicals and animal waste from lawns; and,
sediment from eroded streambanks, construction sites and roadways.
A second consequence is that streams more frequently flow full or overtop their banks. High
stormwater flows can cause flooding, damage property, and harm fish and wildlife habitat. Common
damages from high flows include eroded stream banks, wider and deeper stream channels, and
excessive sediment deposition. This degradation results in poor water quality and added
maintenance costs to municipalities and property owners. In Monroe County, stormwater pollution
and associated wet weather flows have harmed virtually all urban streams, the Genesee River and
Lake Ontario’s shoreline.
1.2 PURPOSE:
Developing plans to improve our impacted water resources is the objective of this the Rapid
Green Infrastructure Assessment Plan (Plan). A streamlined method was devised to quickly
evaluate multiple watersheds for stormwater retrofit potential. The main product is a ranked
inventory of retrofit projects that, if constructed, could improve water quality and stream
health and also provide flow attenuation to reduce erosive storm flows and localized drainage
problems. A second significant product is the creation of multiple, electronic data files and
maps that lay the foundation for future, more in-depth studies. The Plan is a simplified version
of more detailed Stormwater Assessment and Action Plans being done in other parts of Monroe
County. These larger studies include water quality sampling as well as modeling the effects of
the current watershed’s condition and the potential improvement from proposed retrofits. The
field work completed for this report was kept to a minimum and only a summary report is
produced (herein). The project was conducted with funding from New York’s Environmental
Protection Fund, the Monroe County Department of Environmental Services, and the
Stormwater Coalition of Monroe County.
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1.3 SETTING:
The main branch of Allen Creek begins at the southern end of the Town of Henrietta and
flows north into the Towns of Brighton, Pittsford and Penfield. Allen Creek consists of
two significant and diverse subwatersheds, Main branch and East branch (Figure 1).
After merging with the East branch in Pittsford, the Creek flows through Brighton and
then discharges into Irondequoit Creek in Panorama Valley (Penfield). Because of their
size and diversity, the two branches were assessed separately (see also “Green
Infrastructure Rapid Assessment Plan Allen Creek Watershed—East Branch”). A middle
branch of the creek, referred to as West Brook, drains into the Erie Canal at lock 32 near
Clover Street. Retrofits for that tributary area of approximately 1000 acres were considered
in this report.
The watershed is dominated by residential land cover in the southern and northeastern
areas with approximately 12,000 single family homes. A dense commercial and industrial
area in the middle and western portion of the watershed includes a portion of Jefferson Road
(Figure 2). Table 1 shows key watershed characteristics of the Main branch which spans

Figure 1: Allen Creek Watershed.
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Allen Creek Land Use

Figure 2: Land use within Allen Creek watershed.
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Table 1. Watershed Data
Metric

Value

Area
Mapped Stream Length
Percent of Stream Channelized
Primary/secondary land use
Land Use (percent of watershed)
Agricultural
Residential
Vacant Land
Commercial
Recreation & Entertainment
Community Service
Industrial
Public Services

11,853(Acres)
29.4 Miles
33%
Residential/Commercial

Wild, Forested, Conservation Lands & Public
# of Stormwater Treatment Ponds
# of Stormwater Outfalls
Current Impervious Cover (%)
Estimated Future Impervious Cover (%)*
Wetland acres

0.4
43
548
33
37
1382
Brighton 53%,Henrietta 37%, Pittsford 7%, Penfield 3%

Municipal Jurisdiction

2.5
40.9
15.4
14.3
6..2
14.9
1.8
3.6

*Based on current zoning, future impervious cover (over the next 10 years) will increase by 4 percent.

1.4 WATERSHED CHARACTERISTICS:
1.4.1 Water Quality Concern According to the New York State Department of
Environmental Conservation’s “Lake Ontario Basin Waterbody Inventory and Priority
Waterbodies List” (NYSDEC 2004), Allen Creek and its tributaries have minor impairments.
The waterbody datasheet states that “Aquatic life support, public bathing and various
recreational uses (fishing, boating, etc) in Allen Creek are affected by impacts from various
urban/stormwater sources and other nonpoint sources in the watershed...Urban and
stormwater runoff related to the high degree of impervious surface area (shopping plazas,
parking lots, roadways, etc.) has been identified as the primary source of nutrients and other
pollutants (pathogens, oil and grease, floatables) to the creek. A significant portion of one
tributary (Buckland Creek) is enclosed and serves primarily as a storm sewer for Elmwood
Avenue. Agricultural activities in the upper watershed, impacts from failing and/or inadequate
on-site septic systems, tributary stream erosion and residential and commercial development
throughout the watershed are also thought to contribute to nutrient and silt/sediment loadings.”
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The full (two-page) waterbody datasheet is included in Appendix B. Buckland Creek (the
tributary mentioned above), has had a detailed Stormwater Assessment and Action Plan
completed (Stormwater Coalition, 2010).
Allen Creek is part of the larger, Irondequoit Creek watershed which has been the focus of
numerous water quantity and quality studies conducted by the U.S. Geological Survey
(USGS) in cooperation with Monroe County. USGS has written extensive reports and
updates that describe streamflow, examine water-quality trends and report annual loads of
selected constituents to Allen Creek, Irondequoit Creek and Bay (USGS, multiple years).
The west-to-east flowing Erie Canal intersects many north flowing streams in Monroe
County, with most being conveyed underneath the Canal via aqueducts. The Canal has
siphon discharges to several streams in Monroe County including both the Main and East
Branches of Allen Creek. Since Canal water quality is generally very poor, these discharges
contribute significant pollutant loads to the receiving streams. Sampling the Creek above the
Canal, from the siphon and below the Canal for about 15 years has shown concentrations of
suspended material, such as turbidity, suspended solids, and phosphorus, were higher in
water from the siphon than above the siphon and generally resulted in elevated
concentrations and overall higher pollutant loads in the receiving streams. Removing these
discharges, especially to smaller streams like Allen Creek, is a recommendation of this
report.
USGS also developed a precipitation-runoff model of Irondequoit Creek watershed to
simulate the effects of land-use changes and stormflow-detention basins on flooding and
stormwater pollution. Results of model simulations indicated that peak flows and loads of
sediment and total phosphorus would increase in the upper (rural) watershed if it became
developed. Discussions between Monroe County and USGS to update the model took place
in late 2012 and are a recommendation of this report as well.
1.4.2 Impervious Cover Analysis The Center for Watershed Protection created the
“Impervious Cover Model” (ICM) to predict a typical stream’s health using the relationship
between subwatershed impervious cover and stream quality indicators. This relationship has
have been confirmed by nearly 60 peer-reviewed stream research studies (Figure 5). The
ICM shows stream quality decline becomes evident when the watershed impervious cover
exceeds ten percent. The Main Branch has an average of 33 percent impervious cover
identifying stream quality somewhere between poor and fair and non-supporting of aquatic
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Figure 3: Impervious Cover Model

Drainage Concerns Typical of land development in the 1950’s and 60’s, extensive
channelizing and piping of the Creek has caused adjacent neighborhoods to flood during larger
storm events. This is true of a large area of older residential neighborhoods in the Southern
portion of the watershed, south of Castle Road. The Town of Henrietta commissioned studies
of this area (Lu Engineers 2009) which identify remedial measures, some of which ranked well
in this assessment.
Due to the extensive urban development of the watershed, the Creek experiences continual
flooding issues at the intersections of Calkins Road and Farnsworths Road South, Calkins
Road and Barnsfield Road, and Calkins Road and Thompson Road. Drainage concerns in the
Town of Brighton include some flooding of yards in the Evans Farm Subdivision Idlewood
Road (east of Winton Road and South of Westfall Road).
Streambank Erosion The Creek has numerous locations of eroding stream banks and has
been armored through most of the developed portions of the watershed, but is most severe in its
lower reach (Figure 4). Here the Creek moves from an upper plain elevation near the
intersection of NYS 490 and 441, 390 feet down into the Irondequoit Creek valley to the
confluence of Irondequoit Creek at elevation 275 feet. This section contains open space with
waterfalls that the Town of Brighton purchased creating the Corbett’s Glen Nature Park with
residential and commercial land uses downstream in the Town of Penfield.
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Figure 3: Severe streambank erosion above Corbett’s Glen (note railroad embankment at top of bank)

The Town of Penfield commissioned a study of this area, Preliminary Geomorphic Assessment
of Allen Creek (Barton & Loguidice 2011). Excerpts related to the dynamic nature of stream channels
and how the rate of erosion is affected by adjacent and upstream land use are copied below:

If left unaddressed, the ongoing destabilization of the Allen Creek channel will continue...
These changes in channel form will result in continued erosion of streambanks and
development of areas of excessive streambed scour and deposition. Likewise, excessive
deposition of these eroded bed and bank materials through various portions of the channel will
lead to more frequent and intense flooding in these areas, as continued sediment deposition
continually reduces flood capacity of the channel. This process will also lead to continued
streambank erosion as the channel continues to widen in an attempt to reestablish adequate
bankfull flood capacity...Consequentially if left unaddressed, the condition of the stream
corridor will lead to continued flooding, bank erosion, and streamside property loss...Allen
Creek will continue to result in a decline in the quantity and quality of instream habitats and
populations of fish and other aquatic organisms, directly impacting the quality of the
recreational fishery provided by this stream...The best results will be achieved if the stream
management plan is approached at the watershed or systemic scale, addressing issue areas that
have the most significant impact on adjacent downstream areas.
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Doing so will require the establishment of a broader-based entity (such as a multimunicipality stormwater coalition) or collaborative partnership between neighboring
municipalities contained within the watershed...Reducing the impact of developed areas of the
watershed upon stream performance is another avenue by which erosion and channel
destabilization problems along Allen Creek can be minimized. Existing stormwater
management features, such as detention basins, retention ponds, etc. can be retrofitted to
increase infiltration and reduce stormwater runoff to the Creek. This approach not only works
to better attenuate the high volume of stormwater runoff entering the stream during storm
events (which tends to exacerbate bed and bank erosion problems), but also provides the
ecological benefits of recharging the groundwater aquifer (resulting in more available
streamflow during dryer, low-flow periods of the year) and also reduces the temperature of
stormwater discharged to the Creek (an important consideration in maintaining the character
of a cold-water fishery like Allens Creek). Even smaller-scale efforts, such as retrofitting
existing storm gutter and storm drain systems, and creating bio-retention swales and rain
gardens in areas with high runoff rates can have a positive effect upon increasing infiltration
and groundwater recharge, reducing the impact of the watershed's existing stormwater
infrastructure upon the stability of Allens Creek.
Soils A simplistic yet useful way to define how much stormwater runs off the pervious land
surface is to determine soils’ infiltration capabilities, their ability to absorb stormwater. Soil
scientists have categorized soils into four categories, A through D. “A” and B soils are well
drained and absorb much of the stormwater that drains on or over them. C and D soils are
more poorly drained. However, the soils in some parts of this watershed are not categorized,
denoting areas that have been so altered by land development that grouping a specific soil
type is not feasible. The amount of each soil type in Allen Creek Main Branch is: A soils 5%;
B soils 37%; C soils 42%; D soils or not verified 15% (Figure 5).
The large percentage of B soils will allow for infiltration-type stormwater retrofits. These
practices installed in the upper parts of the watershed can prevent and reduce flooding,
drainage problems, and streambank erosion as well as greatly improving water quality in
Allen Creek.
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Allen Creek Soils

Figure 5: Hydric Soils Map of Allen Creek Main Branch
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Section 2. Retrofit Inventory
An inventory of potential retrofit sites was generated using GIS mapping tools to locate public
properties, stormwater practices like ponds, old urban areas (built before stormwater
management requirements) and, pervious soil areas. Next, the appropriate stormwater
management practice was determined for the properties identified and those were ranked based
on their feasibility, how much they would improve water quality and, cost effectiveness.
While the stormwater management practice types focused on green infrastructure (stormwater
volume-reducing practices such as infiltration), project types include retrofitting stormwater
ponds as a highly cost-effective practice. Stormwater pond projects rank well and are a
recommended component of watershed restoration. Complete details of methods used to
complete the rapid assessment and retrofit ranking is explained in a reference document titled
“Assessment Methodology, Project Descriptions, and Retrofit Ranking Criteria For Monroe
County Green Infrastructure Rapid Assessment Plans”.
Two broad categories of retrofit project types were considered:
1) New stormwater ponds, upgrades to existing stormwater ponds and adding stormwater
storage to existing drainage channels.
2) Green Infrastructure (GI). This category was divided and ranked by where a GI project
might be installed and includes:


Public Right of Ways,



Older Residential Neighborhoods, and



Other Locations (such as areas with large impervious surfaces ie shopping malls)

Green infrastructure projects can be installed on private property as well as in the right of way
on neighborhood streets, major roadways, and highways. These types of projects involve the
modification of concrete channels and stormwater conveyance systems. Green infrastructure
projects on private property involve the installation of rain gardens to capture and retain roof
runoff.
Other watershed retrofitting that would help meet water quality goals include the investigation
and remediation of any stormwater hotspots (Appendix C) and dechannelization and
revegetation of straightened and degraded stream corridors (Appendix D). However these
projects are outside the scope of this report and therefore were not ranked. Figure 6 shows
project locations and project numbers within the watershed. Table 2 lists project addresses and
how they scored. Diagrams of the top scoring projects follow the table.
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Allen Creek
Retrofit Projects

Figure 6: Map of potential projects within the Allen Creek main branch watershed.

11

12

P2
P3
W20
D7
D6
P1
W8
D4
O3
P5
D10
D13
D5
D8
D9
W13
W1
W2
O1
O2
D1
D12
D14
O11
O13
O14

D2
D3

Map I.D.

Project Type

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1
2

Overall
Rank
5
5
5
5
5
5
4
4
4
4
4
4
3
3
3
3
3
3
5
5
4
4
3
3
3
3
3
3

Heatherstone Lane - Brighton
Pittsford-Henrietta Town Line Road and Calkins
1435 Westfall Road
1149 Westfall Rd
Woodsmeadow off Clinton South
High Stone Circle
B/w I-390 N and I-390 to NB I-590 (Fed. WL)
Gate House Trail
1890 Winton Rd South
B/w I-390 to NB I-590 ramp and I-590
I-590 and Monroe Ave junction
I-590 and Monroe Ave junction
West Jefferson Road (behind 160 Office Park Way)
3450 Winton Place
Corner of Route 441 and Linden Ave.
1215 Jefferson Road
90 Goodway Drive
3111 Winton Road South
Meridian Centre off Winton Rd South (Park)-1
Meridian Centre off Winton Rd South (Park)-2
Winton on ramp to I-590 (East side)
Winton on ramp to I-590 (West side)
Behind 32 Running Creek Circle
289 Tumbleweed Drive
3100 Winton Rd South
1900 S. Clinton Ave.
Corner Jefferson and E Henrietta
2559 E. Henrietta Rd

Project Location

I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ
I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ
I, AB, FS, WQ
I, FS, WQ
I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ, CP
I, FS, WQ, CP
FS, WQ, CP
FS, WQ, CP
I, WQ, SC
I, WQ, SC
I, FS, WQ
I, FS, WQ, CP
I, FS, WQ
I, AB, WQ, SC
I, AB, WQ, SC
I, AB, WQ, SC

I, FS, WQ, CP
I, FS, WQ, CP
3
3
3
3
3
3
3
3
2
3
3
3
3
3
3
3
3
3
2
2
3
3
3
2
2
2

3
3

13
13
13
12
12
12
12
11
11
11
11
11
11
11
11
11
10
10
10
10
10
10
10
10
10
10

13
13

Watershed Cost EffectiveFeasability Benefits
ness
Score

Allen Creek Main Branch Retrofit Ranking List

Dry Pond
Dry Pond
New Pond
New Pond
Wet Pond
Dry Pond
Dry Pond
New Pond
Wet Pond
Dry Pond
Bioretention
New Pond
Dry Pond
Dry Pond
Dry Pond
Dry Pond
Dry Pond
Wet Pond
Wet Pond
Wet Pond
Bioretention
Bioretention
Dry Pond
Dry Pond
Dry Pond
ICR
ICR
ICR

Table 2.

13

N3

N2

N12

N11

N10

N1

W25

W21

W11

O8

O5

O4

D11

W24

W12

O7

O6

O12

O10

W6

W5

W4

W15

W7

P4

W19

O9

Map I.D.

Project Type
3
2
5
4
4
4
4
3
3
3

New London Rd - Henrietta
End of Karenlee Drive
Schilling Lane - Brighton
Jefferson to I-390 on ramp (behind 1175 Jefferson)
I-590 to SB I-390 (Fed. WL)
B/w I-390 N and I-390 S (Fed. WL)
B/w I-590 and I-390 on/off ramp to I-590 (Fed. WL)
3450 Winton Place
1225 Jefferson Rd
1335 Jefferson Road

35
36

3
3
2
3
3
3
3
3
3
2
2
2
2
2
2

33 Eaglewood Circle
1300 Jefferson Road
Monroe Ave near I-590 East bound ramp
1205 Jefferson Road
1215 Jefferson Road
1225 Jefferson Rd
3559 Winton Place
790 Jefferson Rd
150 Jarley Road
Suburban Heights
Warren Park
Glen Acre Heights
Southview Estates
Trout Spring Farm
Royal Meadow

45
46

55

54

53

52

51

50

49

48

47

44

43

42

41

3

1400 Jefferson Rd (Harris Corp.)

40

39

38

37

34

33

32

31

30

3

Project Location

2

WQ, CR, E, SC

2

2

WQ, CR, E, SC

WQ, CR, E, SC

2

WQ, CR, E, SC

2

2

WQ, CR, E, SC

WQ, CR, E, SC

3

3

3

2

2

2

3

3

3

2

2

2

2

3

3

3

3

3

3

3

2

FS, WQ

FS, WQ

FS, WQ

FS, WQ, SC

FS, WQ, SC

FS, WQ, SC

I, FS, WQ

FS, WQ, CP

FS, WQ, CP

I, WQ, SC

I, WQ, SC

I, WQ, SC

I, WQ, SC

S, WQ

S, WQ

FS, CP

FS, CP

WQ

I, FS, WQ, CP

I, FS, WQ

I, WQ, CP, SC

8

8

8

8

8

8

8

8

8

8

8

8

9

9

9

9

9

9

9

9

9

9

9

9

10

10

10

Watershed Cost EffectiveFeasability Benefits
ness
Score

1350 Jefferson Rd (Harris Corp.)

29

Overall
Rank

Allen Creek Main Branch Retrofit Ranking List

ICR
Wet Pond
New Pond
Wet Pond
Wet Pond
Wet Pond
Wet Pond
Wet Pond
ICR
ICR
Bioretention
Bioretention
Wet Pond
Wet Pond
Dry Pond
Bioretention
Bioretention
Bioretention
Wet Pond
Wet Pond
Wet Pond
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood

Table 2.
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14

W16

O17

O15

W9

W23

W18

W10

O16

W14

N9

N8

N7

N6

N5

N4

Map I.D.

Project Type

70

69

68

67

66

65

64

63

62

61

60

59

58

57

56

Overall
Rank
2
2
2
2
2
2
3
2
2
2
2
2
1
1
0

Indian Hills
Lamplighter Colony
Locust Hill View
Alaimo Park
Evans Farm
1585 Calkins Road
Behind 129 Blackwell Lane
Woodbury Place (behind 25 Woodbury Place)
1565 Jefferson Rd
Surrey Hill Way
West Jefferson Road (4 Hogan Court)
256-258 Reeves Road
Across road from 1666 Winton Road S
Hillside Children's Center (behind 249 Parkmeadow)

Feasability

Pinnacle Heights

Project Location

Allen Creek Main Branch Retrofit Ranking List

Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Neighborhood
Wet Pond
Zero Order
Wet Pond
Wet Pond
Wet Pond
Wet Pond
Zero Order
Zero Order
Wet Pond

Table 2.

2
2

WQ, CR, E, SC
WQ, CR, E, SC

S

I, CP, SC

I, AB, SC

FS, WQ

FS, WQ

FS, WQ

FS, WQ

I, SC

3

2

2

3

3

3

3

2

3

2

WQ, CR, E, SC

S, WQ, E

2

2

WQ, CR, E, SC
WQ, CR, E, SC

2

WQ, CR, E, SC

4

7

7

7

7

7

7

7

7

8

8

8

8

8

8

Watershed Cost EffectiveBenefits
ness
Score
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Figure 7: Above is an example typical residential street. Stormwater runoff is channeled into the concrete gutters along
the sides of the road and conveyed to the stormwater sewer system through the storm inlets (red arrows). In order to reduce runoff into the stormwater sewer system and increase infiltration, bio-retention swales could be installed. These
green infrastructure retrofits would replace the concrete gutter and contain stormwater runoff and allow it to infiltrate
back into groundwater.

Figure 8: Above is a example of a neighborhood with standard stormwater management practices i.e. concrete gutters
along the streets which connect to the stormwater sewer, fair amounts of impervious cover, and roof top connections to
the stormwater sewer. Replacing the concrete gutter with bio-retention swales and diverting roof top runoff to rain gardens provide source control and infiltration for stormwater runoff.
40
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Rapid Assessment Compiled Data
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Maps

Monroe County

Data Origin

Monroe County

Monroe County

Monroe County

A map of the watershed displaying the different land

M2

Al-

Monroe County

AllenMonroe County
CrMain_Middle_Streams.shp

AllenCrMain_Streams.shp

AllenCrMain_Henrietta_SWMF.sh Town of Henrietta
p
AllenTown of Pittsford
CrMain_Pittsford_SWMF.shp

AllenOriginally from USGS StreamStats
CrMain_Watershed_Bounda
and then edited.
ry.shp

AllenCrMain_Project_Sites.shp

AllenCrMain_HydroSoils.shp Monroe County

AllenCrMain_Parcels.shp

File Name

A map of the watershed displaying the hydric soils pre- Al-

A mostly complete shapefile from Town of Pittsford
stormwater management facilites.
Indicates the basic stream channel path through the
watershed.
Indicates the basic stream channel path through the
watershed.

An incomplete shapefile from the Town of Henrietta
stormwater management facilities.

Parcel data clipped to the extent of the watershed
boundary
Diplays soil types and the drainage characteristics of the
soils. An "A" soil has the highest drainage rate and "D"
soils the lowest.
Points show the location of all the new pond, pond retrofit, impervious cover, and storage projects.
Shapefile of the Allen Creek main branch watershed
from the USGS StreamStats website. The boundary was
reshaped to reflect the influence of stormwater and
combined sewer system.

Description

M1

G8

G7

G6

G5

G4

G3

G2

G1

GIS Data

Item #

All file are located in the following directory if not otherwise stated: H:\IW\Stormwater\Asmnt\Allen Creek\Main Branch\Resource Directory

Allen Creek Main Branch Compiled Data

Appendix A Data and Files Developed
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Monroe County
Monroe County

Monroe County

Area recieves stormwater via sewer system from a large parking lot and from road
way.

Bio-retention swales provide infilatration and stormwater storage for more localized
70 Ridgeland RD_ST.pdf
sites, such as parking lots or individual buildings.

Bio-retention swales provide infilatration and stormwater storage for more localized
3100 East Ave_ST.pdf
sites, such as parking lots or individual buildings.

RD4

RD5

RD6

RD7

Monroe County

Neighborhood GI Projects (N1).pdf
Neighborhood GI Projects (N3).pdf

Project area within the following streets: Calkins, Pinnacle, Lehigh, Henrietta

Project area within the following streets: Lehigh, Foxchapel, Blackwell, Roundhill,
Pinnacle

RD12

RD13

Monroe County

Monroe County

Town of Brighton owned pond that recieves stormwater from Schilling Lane. Retrofit
Schilling Lane WC.pdf
changes to the flow path of input stormwater would greatly improve water quality.

Monroe County

RD11

Rollins Xing DC.pdf

Monroe County

Meridian Centre (Park) WC_2.pdf

Retention area recieves stormwater from residential sub-division.

Monroe County

Meridian Centre (Park) WC.pdf

RD10

RD9

Pond recieves stormwater from the surrounding park. Room to increase pond size
and flood storage.
Pond recieves stormwater from the surrounding park. Room to increase pond size
and flood storage.

Monroe County

Parcel is owned by the Town of Brighton. A branch of Allens Creek runs through the
south end of the parcel. There is a large area that is available for new pond con1149 Westfall NP.pdf
struction.

RD8

Monroe County

One of the branches of Allens Creek flows through this parcel owned by the Town of
Johnsarbor off Elmwood NP.pdf
Brighton. There is room to create a new pond on this parcel.

RD3

Corner of Route 441 and Linden Ave
DC.pdf

Monroe County

Site investigation revealed that the dry pond was filled with sediment and would be
High Stone Circle DC.pdf
a prime location for retrofit.

RD2

Data Origin

Monroe County

File Name

RD1

Description

Parcel is owned by the Town of Brighton and currently receives stormwater runoff
from Heatherstone Lane. Site investigation shows that this a prime location for pos- HeatherstoneDC.pdf
sible retrofit projects.

Retrofit
Diagrams

Item #
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D1

Documents

RD27

RD26

RD25

RD24

RD23

RD22

RD21

RD20

RD19

RD18

RD17

RD16

A list of the streets that make up the boundaries for each of the neighborhood GI project areas.

An example neighborhood for curb removal and bio-swale installation.

This site is owned by the Town of Brighton and provides a largeamount of
area for pond construction along Allen Creek. A new pond could provide
flood storage as well as
water quality and channel protection down stream.
Dry pond stormwater management facilities are ideal retrofit projects. Dry
pond conversions other increased flood storage and water quality as well as
infiltration.
This site is owned by the Town of Henrietta and would be good location for a
possible new pond project. Allen Creek flows through the parcel and therefore a new pond could be constructed for flood storage.
A new pond project in this location would provide stormwater retention and
infiltration. The land is owned by the Town of Henrietta.
This site is in the highway right of way and serves as the
outfall location for the stormsewer systme in the area. A pond in this location could retain stormwater and allow for infiltration.
An example neighborhood for curb removal, bio-swale installation and rain
garden placement.

Project area within the following streets: Elmwood, Winton, Westfall

Project area within the following streets: Edgewood, Warren, Hibiscus, Dunrovln
Project area within the following streets: Westfall, Edgewood, Dartford,
Hunters, Idlewood
Project area within the following streets: Westfall, Willowbend, Willowcrest,
Edgewood
Project area within the following streets: Monroe, Edgewood, Westfall, Winton

Project area within the following streets: Viennawood, Chadwick, Dunbarton Neighborhood GI Projects (N6).pdf Monroe County

RD15

Monroe County
Monroe County

Monroe County

End of Karenlee Drive NP.pdf
Gate House Trail NP.pdf
I-590 and Monroe Ave Junction
NP.pdf

Monroe County

Allen Creek Main Branch Neighbor- Monroe Counhood GI Practice Quads
ty

NeighborhoodGI_Area2.jpg

Monroe County

Monroe County

Bw I-390 to NB I-590 ramp and I590 DC.pdf

NeighborhoodGI_Area.jpg

Monroe County

Monroe County

Monroe County

1435 Westfall Road NP.pdf

Neighborhood GI Projects
(N10).pdf
Neighborhood GI Projects
(N11).pdf

Neighborhood GI Projects (N9).pdf Monroe County

Neighborhood GI Projects (N8).pdf Monroe County

Neighborhood GI Projects (N7).pdf Monroe County

Neighborhood GI Projects (N4).pdf Monroe County

Project area within the following streets: Calkins, Pittsford Henrietta Townline Rd, Lehigh, Pinnacle

File Name

RD14

Description

Description

Item #
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APPENDIX B
NYSDEC PWL Datasheet
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APPENDIX C
Potential Stormwater Hotspots in the Allen Creek
Main Branch Watershed
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Stormwater hotspots are defined as commercial, municipal, industrial, institutional or
transport related operations that produce higher levels of stormwater pollutants, and may
present a higher than normal risk for spills, leaks, or illicit discharges. In many cases, a
hotspot exists on private property where a change in how the facility is managed is all that is
required to prevent water pollution. Pollution prevention is a term commonly used for
hotspots and refers to reducing or eliminating the generation of pollutants where they are
generated. Another term used is “good housekeeping”, meaning a practical and cost-effective
way to maintain a clean and orderly facility, in order to prevent potential pollution sources
from coming into contact with stormwater. Good housekeeping practices also help to enhance
safety and improve the overall work environment. An example in Allen Creek is the Concrete
Batch Plant that is adjacent to the creek. The plants operation involves sand that is stored in
the open for easy access (Figure C-1).
Using the watershed parcel records and the parcel property class description, potential
hotspots were identified, mapped and listed (Figure C-2 and Table C-1 respectively).
Property uses include trucking,
gas stations, auto washing,
storage, repair and recyclers,
minimarts, and fast food
restaurants.

Figure C-1: A concrete plant is a potential

53

Pollution prevention methods will vary greatly depending on the type of facility, but could
include better handling of automotive fluids at an auto recycling yard or installing a canopy
over a gas station’s fueling island. The goal is to have the facility owners implement site
specific practices to treat the quality of runoff from all severe stormwater hotspots using
existing authority under industrial and/or municipal stormwater permits, since hotspot runoff
may violate water quality standards and warrants abatement.
When funding becomes available, the sites listed need to be visited and evaluated by technical
staff in order to a) determine if and how stormwater pollutants are being generated and
exported from the site and, b) from the site evaluation, define the specific needed retrofit
project.

Figure C-2: Locations for potential hotspot within the Allen Creek
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Table C-1. List of Potential Hotspot Locations - Allen Creek main branch watershed

Location

Property Class

Property Description

421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
421
426
426
426
426
426
426
430
431
432
432
432
432
432
432
432

Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Restaurant
Fast food
Fast food
Fast food
Fast food
Fast food
Fast food
Mtor veh srv
Auto dealer
Gas station
Gas station
Gas station
Gas station
Gas station
Gas station
Gas station

1760 MONROE AVE
1205 JEFFERSON ROAD
945 JEFFERSON ROAD
2735 MONROE AVE
2185 MONROE AVE
869 E HENRIETTA ROAD
1690 MONROE AVE
749 E HENRIETTA ROAD
2717 MONROE AVE
3020 WINTON ROAD S
3423 WINTON PL
2600 ELMWOOD AVE
2740 MONROE AVE
2430 MONROE AVE
3010 WINTON ROAD S
3110 WINTON ROAD S
125 WHITE SPRUCE BLVD
942 JEFFERSON ROAD
2775 MONROE AVE
935 JEFFERSON ROAD
2450 MONROE AVE
780 JEFFERSON ROAD
2800 MONROE AVE
1175 JEFFERSON ROAD
245 CLAY ROAD
830 JEFFERSON ROAD
1890 S CLINTON AVE
950 JEFFERSON ROAD
1580 JEFFERSON ROAD
2545 MONROE AVE
2951 MONROE AVE
3050 WINTON ROAD S
2600 MONROE AVE
955 JEFFERSON ROAD
3100 WINTON ROAD S
1803 MONROE AVE
2852 MONROE AVE
1886 MONROE AVE
2555 MONROE AVE
2500 WINTON ROAD S
3108 EAST AVE
1677 ELMWOOD AVE
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APPENDIX D
Potential Stream Repair Projects in the Allen Creek
Main Branch Watershed
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Stream Repairs include physical modifications to stream channels, banks, and in-stream habitat to repair and
improve degraded or unstable conditions. The project objectives are to reduce streambank erosion, recover
biological diversity of a naturalized stream, protect threatened infrastructure such as adjacent homes or roads,
and to add community resources, aesthetics and recreation opportunities (Figure 1).
In 2000, the Monroe County Soil & Water Conservation District began a streambank and shoreline
erosion assessment program (SEAP) to inventory, assess, and prioritize erosion sites with the expertise
of SUNY Geneseo’s Dr. Richard Young and local knowledge of town and village highway
superintendents, who were asked to identify their most severe erosion sites. The severity of each site
was evaluated by measuring its physical properties such as area of eroded bank, stream hydrology, and
geology. Limited grant funding over the years has allowed some of these sites to be repaired. The data
from this program has been entered into the County’s GIS database and was used to identify potential
projects in this watershed.
Using aerial photos and SEAP data, potential sites were identified, mapped and listed (Figure 2 and
Table 1 respectively). When funding becomes available, the sites listed need to be visited and evaluated
by technical staff in order to a) determine the extent of the repair needed, b) from the site evaluation,
define the specific needed repair project and cost, and c) rank projects according to an agreed
prioritization criteria.
Potential Stream Repairs Project Types:
 Stream Channel Modification-As areas become more urbanized, stream channels are frequently

straightened and stream banks are armored in order to accommodate additional growth. Channel
modification projects attempt to restore a natural meandering path, gently sloped banks and
strategically placed obstructions within the stream channel to create variable habitat.
 Stream Buffers-Urbanized streams frequently are disconnected from their flood plain or have

development, such as pavement or lawns, right up to the stream bank. These factors have negative
effects on the stability of the stream in terms of bank erosion, and stream health (as a result of runoff
and lack of shade). Stream buffer projects create a vegetated zone along a length of stream that acts
as a filter for incoming runoff and add space for the stream to meander and rise to minimize erosion
and property damage.
 Streambank Stabilization—There are numerous streambank erosion sites in Monroe County which

deliver significant quantities of sediment and associated pollutants to our local water resources.
Streambank stabilization projects can help reduce the delivery of sediment and nutrients from bank
erosion and include both hard armoring the banks but can also include bioengineered practices on
smaller streams and tributaries.
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Figure 1 . Streams need naturalized buffers to
protect aquatic habitat and maintain water
quality (Source, Philadelphia Water
Department).

Figure 2. Locations of Potential Stream Repair Projects
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Table 1. Potential Streambank Repair Projects - Allen Creek main branch watershed

Location

Repair Type

29 Hillsboro Road (Behind)
84 Chelmsford Road
2545 Monroe Ave
2545 Monroe Ave (ROW)
66 Edgewood Ave
795 Allen Creek Road
474 Allen Creek Road
1915 Westfall Road
299 Dale Road
66 Edgewood Ave
3000 Clinton Ave
S Clinton Ave near radio towers
Across S Clinton Ave
1666 Winton Road S
Westfall East of Roosevelt
B/w I-590 E and W at Winton
Across from 455 Castle Road
43 Knollwood Dr
Crossing of Woodbury over Allen Creek
South of Woodbury bridge over Allen Creek
Next to 519 Allen Creek Road
At entrance to 519 Allen Creek Road
130 Burrows Hills Dr
Behind 69 Water View Cir
1100 Jefferson Road (ROW)
1350 Jefferson Road
3131 Winton Road S
200 Canal View Blvd
Westfall Road (Brighton Park)
Behind 141 Glen Road
Next to 33 Parkmeadow Dr

Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Stormdrain
Stormdrain
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Streambank Erosion
Stream Buffer
Stream Buffer
Stream Buffer
Stream Buffer
Stream Buffer
Streambank Erosion
Stream Channel Modification
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DESIGN PACKAGE
3108 EAST AVE
BRIGHTON, NY
JULY 22ND, 2022

RENDERING VIEW

QUICKLEE’S EAST AVE - CONCEPT DESIGN

JULY 22ND, 2022

AERIAL VIEW

QUICKLEE’S EAST AVE - CONCEPT DESIGN

JULY 22ND, 2022

RENDERING VIEW

QUICKLEE’S EAST AVE - CONCEPT DESIGN

JULY 22ND, 2022

RENDERING VIEW

QUICKLEE’S EAST AVE - CONCEPT DESIGN

JULY 22ND, 2022

MATERIAL PALETTE

PAINTED STUCCO FINISH

FRONT ELEVATION

QUICKLEE’S EAST AVE - CONCEPT DESIGN

JULY 22ND, 2022

NEW ROOFING TO BE REPLACED
TO MATCH ORIGINAL SLATE OR
ASPHALT SHINGLES

DARK WINDOW FRAME

RENDERING VIEW

CANOPY ROOFING TO MATCH
BUILDING'S ORIGINAL SLATE
OR ASPHALT SHINGLES

QUICKLEE’S EAST AVE - CONCEPT DESIGN

MAY 18TH, 2022

EXTERIOR ELEVATIONS

WEST ELEVATION

NORTH ELEVATION

EAST ELEVATION

SOUTH ELEVATION

QUICKLEE’S EAST AVE - CONCEPT DESIGN

JULY 22ND, 2022

